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ABSTRACT

Purpose of the study: This research aimed to describe the ratio decindi
of the Constitutional Court's judgment in terms of judicial review
regarding the appointment of acting regional heads and its implications
on the meaning of sovereignty in its implementation.

Methodology: This research is normative legal research because it is
based on the Constitutional Court Judgment Number 67/PUU-
X1IX/2021. The approaches used are the statutory regulations approach,
the judge's decisoon approach, the conceptual approach, the case
approach, and the philosophical approach.

Results: The Constitutional Court stated that the appointment of acting
regional heads as a result of the postponement of the Pilkada was a legal
policy chosen by the legislators (People's Representative Council and
President) which qualified as a constitutional legal alternative
considering that the delay of the Pilkada had no impact on reducing the
right to vote and the right to be candidate.

Applications of this study: This research can be used to develop
courses in general election law and regional head elections, especially
in understanding how the Constitutional Court considers a decision.
Apart from that, this research can also be used as a consideration in
efforts to change the law regarding regional elections or can also be
used as additional evidence if another judicial review of the regulations
regarding the postponement of regional elections.

Novelty/ Orginalty of this study: There has been no previous research
that specifically analyzes the Constitutional Court's judgment regarding
the appointment of acting regional heads in terms of the legitimacy of
the meaning of popular sovereignty and its implications for the practice
of appointing acting regional heads. The legitimacy of the appointment
of acting regional heads in the Constitutional Court’s judgment is an
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interpretation that has degrade the challenge of the meaning or position
of regional heads, in which the status has experienced shifting in
meaning from a political position to a career position. As a result, the
people's right to determine their own regional heads is taken over by
the central government. The shift from the people's right to choose to
the right of the President and Ministers to appoint regional heads is a
shift that leads to a shift in sovereignty, namely, from the sovereignty
of the people to the sovereignty of the ruler.

Keywords: Regional head, Ratio decidendi, Popular sovereignty.

ABSTRAK

Tujuan: Penelitian ini bertujuan untuk menguraikan ratio decindi
putusan MK dalam hal uji materi tentang penunjukkan penjabat kepala
daerah serta implikasinya terhadap makna kedaulatan rakyat dalam
implementasi penunjukkan kepala daerah.

Metodologi: Penelitian ini termasuk dalam jenis penelitian yuridis
normatif karena berpijak pada putusan Mahkamah Konstitusi Nomor
67/PUU-XIX/2021. Pendekatan yang digunakan adalah pendekatan
peraturan  perundang-undangan, pendekatan putusan  hakim,
pendekatan konsep, pendakatan kasus dan pendekatan filosofis.
Temuan: Mahkamah Konstitusi menyatakan bahwa penunjukkan
penjabat  kepala daerah sebagai akibat dari penundaan
penyelenggaraan Pilkada merupakan politik hukum yang dipilih
pembentuk undang-undang (DPR dan Presiden) yang terkualifikasi
sebagai pilihan hukum yang konstitusional mengingat penundaan
Pilkada tersebut tidak berdampak terhadap pengurangan hak untuk
dipilih (right to vote) dan hak untuk memilih (vight tobe candidate).
Kegunaan: Penelitian ini dapat dimanfaatkan bagi pengembangan
mata kuliah hukum pemilihan umum dan pemilihan kepala daerah
khususnya hal mengetahui bagaimana MK membuat pertimbangan
dalam suatu putusan. Disamping itu, penelitian ini juga dapat
dijadikan pertimbangan dalam upaya perubahan undang-undang
tentang Pilkada atau dapat pula dijadikan sebagai tambahan dalil
apabila akan dilakukan uji materi lagi terhadap aturan tentang
penundaan Pilkada.

Kebaruan/Orisinalitas: Belum terdapat penelitian terdahulu yang
menganalisis secara khusus putusan Mahkamah Konstitusi tentang
penunjukkan penjabat kepala daerah dari sisi legitimasi makna
kedaulatan rakyat dan implikasinya dalam praktek penunjukkan
penjabat kepala daerah. Legitimasi penunjukkan penjabat kepala
daerah dalam putusan Mahkamah konstitusi merupakan tafsir yang
telah mereduksi tantang makna atau kedudukan kepala daerah dimana
kedudukan kepala daerah mengalami pergeseran makna dari jabatan
politis menjadi jabatan karir. Akibatnya, hak rakyat untuk menentukan
sendiri kepala daerahnya diambil alih oleh pemerintah pusat.
Pergeseran hak untuk memilih dari rakyat secara langsung menjadi
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hak Presiden dan Menteri dalam hal penunjukkan kepala daerah
merupakan pergeseran yang menyebabkan terjadinya peralihan
kedaulatan. Yakni, dari kedaulatan rakyat menjadi kedaulatan
penguasa.

Keywords: Penjabat kepala daerah, ratio decidendi, Kedaulatan Rakyat.

INTRODUCTION

To achieve a simultaneous Regional Head Election (hereafter abbreviated as Pilkada/Pemilu
Kepala Daerah) in 2024, the said election that should have been held in 2022 and 2023 was canceled or
merged with the same election in 2024 (Siboy, 2023). As a result, there was the absence of regional
heads including 7 Governors, 76 Regents, and 18 Mayors in 2022 and it reached 17 Governors, 115
Regents, and 38 Mayors in 2023. The Pilkada in 2022 and 2023 will be halted to realize a simultaneous
Regional Head Election in 2024 (Assyayuti, 2022).

Substituting the position of the regional head during the transition period is exercised through
appointing acting regional heads. This legal political choice is strictly regulated in Article 201 of Act
Number 10 of 2016 on the Election of Governor, Regent, and Mayor which stipulates filling the empty
post of the Governor and Vice Governor, Regent and Vice Regent, as well as Mayor and Vice Mayor
whose terms expired office in 2022 and whose term of office ends in 2023, by appointing acting
Governor, acting Regent, and acting Mayor until the election of the Governor and Vice Governor,
Regent, and Vice Regent, as well as Mayor and Vice Mayor will simultaneous regional elections in 2024

(Kumolo, 2015).

The authority to appoint the acting Regent and Mayor is given to the Minister of Home Affairs
(MOHA), while the acting Governor is under the President’s authority (Faisyah, Sudarsono,
Hadiyantina, & Amir, 2023).

The provisions regarding the appointment of acting regional heads as regulated in Article 201
of Law 10 of 2016 were then requested for a judicial review by Bartolomeus Mirip and Makbul Mubarak.
The petitioners essentially stated that they were treated in a discriminatory manner because the value of
their choice was assessed differently from other regions, of which the elected regional head legally
serves office for 5 (five) years. In contrast, in the 2020 Pilkada, the regional head will only serve a

maximum of 4 (four) years.

The application submitted by Bartolomeus Mirip and Makbul Mubarak was then dismissed by

the Constitutional Court stating: "to substitute the vacancy of Governor and Vice Governor, Regent, and
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Vice Regent, as well as Mayor and Vice Mayor whose 33 terms of office have ended in 2022 and 2023,
the acting governor/regent/mayor will be appointed until the election of the Governor and Vice
Governor, Regent and Vice Regent, as well as Mayor and Vice Mayor, based on the results of the
simultaneous national regional elections in 2024. For this reason, it has been determined that the
appointment of the Acting Governor will be the authority of those senior associate officials, while the
Acting Regent or Mayor comes from primary high leadership positions (Constitutional Court, 2021);
"Senior associate officials is a High Leadership Position in a provincial government, while primary high
leadership is a High Leadership Position at Regency/City level. Senior associate officers consist of
secretary general of ministries, secretary of ministries, principal secretary, secretary general of state
secretariats, secretary general of non-structural institutions, director general, vice, inspector general,
principal inspector, head of agency, expert staff of ministers, head of the presidential secretariat, head
of vice president’s secretariat, military secretary of president, head of Secretary of Presidential Advisory
Council Member, secretary of provincial governments, and other equivalent positions. Meanwhile,
primary high leadership positions consist of a director, head of bureau, vice of deputy, secretary of the
directorate general, secretary of the inspectorate general, secretary of the head of agency, head of center,
inspector, head of the main station, assistant of the provincial secretariat, secretary of the regency/city,
head of the agency/head of a provincial agency, secretary of the Regional Legislative Council, and other

equivalent positions (Government of the Republic of Indonesia, 2014a).

The Constitutional Court's considerations are certainly those of delegitimizing the meaning of
democracy (Constitutional Court, 2021). This is because democracy in assigning a vacant regional head
is the democracy of elections, not how a law is formed (Iswari, 2020). The difference is that democracy
in elections involves all the people electing people who will represent them in administration office or
power (Arifulloh, 2015). Meanwhile, democracy in lawmaking focuses more on agreements among
legislators or between legislative institutions and executive institutions, hence laws are not a
representation of the people although they are formed by institutions of which officials are directly

elected by the people (Constitutional Court, 2021).

Simultaneously, appointing acting regional heads is according to obvious implementing
regulations. Vague Implementing Regulation is the absence of regulations that function to implement
Article 201 of Act Number 10 of 2016 on Regional Elections, in which no Government Regulation is
yet to refer even if to implement a law, implementing regulations are required which can be in
Government Regulations (Government of the Republic of Indonesia, 1945b). Consequently, the
appointment process results in polemics and even rejection from several governors because the assigned

regional heads cannot comply with regional recommendations, as in the case in North Maluku Province.
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This implies that the name appointed by the Minister of Home Affairs is different from the name

proposed by the Governor to be appointed as acting regional head.

When regions and society mostly feel disadvantaged by the decisions of the Minister of Home
Affairs and the President, the people are not provided with legal protection to submit legal remedies or
lawsuits to judicial institutions so that the arbitrary appointment of regional heads cannot be repealed
through the due process of law mechanism even though in the state law system and constitutional
democracy require each government decision or policy to be able to be challenged through a judicial
mechanism as a form of repressive protection for people seeking justice. The administrative justice
process through the State Administrative Court cannot be pursued by those seeking justice since a
lawsuit over the Judgment to Appoint an Acting Regional Head can only be carried out by the appointed
Acting Regional Head. Meanwhile, dominantly people do not have legal standing given that there is no

direct and concrete loss suffered by the people (Siboy, Al-Fatih, Triasari, & Tegnan, 2023).

Not only that, the acting regional head is also a monopoly right of the state civil apparatus and
Indonesian National Armed Forces/National Police considering that those who can occupy such status
are Senior Associate Officials (SAO) and Primary High Leadership Positions (PHLPP) despite the head
of Regional positions being political positions rather than career/professional level. Besides, the
authority of the acting regional head is not strictly regulated, thus confusing as to whether the acting
regional head has authority similar to or identical authority of the definitive regional head or is different
in nature (Kurnia & Rizari, 2019). Therefore, this research departs from the formulation of the problem
regarding the ratio decindindi and the implications of the Constitutional Court judgment regarding the
constitutionality of the appointment of acting regional heads through decision Number PMK 67/PUU-
XIX/2021.

RESEARCH METHOD

This research is normative legal research, studying material from the Constitutional Court
Judgment Number PMK 67/PUU-XIX/2021 and Article 201 of Act Number 10 of 2016 on the Election
of Governor, Regent, and Mayor. The research approaches used are the statutory regulations/judicial
decisions approach, the concept approach, and the case approach (Fatih, 2023). The legal materials were
obtained through an online search process and in-depth discussions which were later grouped into
primary, secondary, and tertiary legal materials. Meanwhile, the analysis pattern used is descriptive and
prescriptive. Descriptive analysis is to describe the dynamics of the appointment of acting regional heads

which is associated with various literature such as expert opinions, statutory provisions, and so on.
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Meanwhile, prescriptive analysis is an analysis that examines the appointment of acting regional heads
from the proper legal perspective or the perspective of legal values so that the real meaning/implications

(right and wrong) of the appointment of acting regional heads can be found.
RESULTS & DISCUSSION

Ratio Decidendi of Constitutional Court Judgment Concerning the Appointment of Acting

Regional Heads

The Regional Head is a very strategic position. The regional head is the leader of government
at the provincial level and regency/municipality level. Province and regency/municipality are part of a

country's territory. As is known, every country can divide/separate its country into several parts.

Indonesia is a unitary country that divides its territory into three levels; the central government
area covers the entire territory of Indonesia, the provincial area includes regencies/cities, and the
regencies/cities is the area that oversees sub-districts. Each regional level is speared by the head of
region. The government system in Indonesia also applies in England. England is a unitary country that
implements a decentralized system with regional government powers vested in the Council elected by
the people of the region (Muldoon-Smith & Sandford, 2023). To sum up, England and Indonesia share
a similar form which includes the same form as a unitary country as well as a country that implements

a decentralized system with regional areas.

The difference is, in Indonesia, a region is led by a head of regional. In contrast, England is run
by a Council elected by the people. Thus, the decentralization systems that apply in Indonesia and
England are both piloted by separate governments in each region, yet each region is connected/bound to
the central government despite the regional council or regional head being elected directly by the people.
For that reason, the position of regional governments in England and Indonesia to spearhead should

continue as per usual so that the election process can be carried out on a scheduled basis.

However, in Indonesia, there is a specific circumstance where regional head elections cannot be
held on the normal schedule of once every five years. The regional head elections have been postponed
until 2024. As a result, there are vacancies in regional head offices considering that many regional heads

will end their term before 2024.

The vacancy of regional head and vice regional head is perceived as unfavorable for a
government (Kusuma, 2022). It is because a power vacuum will prompt, firstly, obstruction of
government. The vacant regional head will ensure direct impact on the running of government. The
running government will most likely stagnate without a regional head. This occurs because a regional

head is the leader of government or the highest authority in an area. The head of the region holds controls
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and policies regarding regional activities. This situation will become severe when an event occurs
unexpectedly or is a situation that requires discretion from a regional head. Discretion is a decision that
must be made by a head regarding an abrupt event such as diverting the budget to overcome natural

disasters and others (Kurniawaty, 2016).

The second is budget. In the absence of a regional head, budget stagnation will automatically
occur considering that the Local Government Budget (known as Anggaran Pendapatan dan Belanja
Daerah/APBD) is prepared and approved in conjunction with the regional head and the Regional
Legislative Council (Government of the Republic of Indonesia, 2014b). This denotes that if the head of
the region is vacant, APBD cannot automatically be prepared and ratified taking into account that the

status of the head of region cannot be represented or replaced by other officials (Yuliastati, 2017).

Based on the implications of the absence of a regional head, one of the solutions that can be
adopted in substituting the seat due to the postponement of the regional elections is the appointment of
an acting regional head (Huda, 2021). The acting regional head will occupy the office until the
completion of the 2024 election. This provision is based on Article 201 of Act Number 10 of 2016 on

the Election of Governor, Regent, and Mayor:

a. Article 201 paragraph (8) simultaneous national election of Governor and Vice Governor,
Regent and Vice Regent, and Mayor and Vice Mayor throughout the territory of the Unitary
State of the Republic of Indonesia will be held in November 2024;

b. Article 201 (9) to fill the vacancy of Governor and Vice Governor, Regent and Vice Regent, as
well as Mayor and Vice Mayor whose term of office expires in 2022 as intended in section (3)
and whose term of office expires in 2023 as intended in section (5), acting Governor, acting
Regent, and acting Mayor shall be appointed until the election of the Governor and Vice
Governor, Regent and Vice Regent, and Mayor and Vice Mayor through simultaneous national
elections in 2024.

This article was appealed for a judicial review by the Constitutional Court by Bartolomeus Mirip
and Makbul Mubarak through attorneys Ahmad Irawan, S.H., and Zain Maulana Husein. However, the
request for judicial review was dismissed by the Constitutional Court through judgment Number

67/PUU-XIX/2021. The considerations of the constitutional judge are outlined as follows:

1. The arrangements for the acting Governor/Regent/Mayor to fill the vacancy in the position of
regional head whose election has been postponed until the simultaneous national elections in

2024 have been regulated in Article 201 from Section (9) to Section (11) of Law 10/2016.
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Based on the status quo, the appointment of the substitution of Governor and Vice Governor,
Regent and Vice Regent, as well as Mayor and Vice Mayor whose terms of office have ended
in 2022 and 2023, acting governor/regent/mayor will be appointed until the election of the
Governor and Vice Governor, Regent and Vice Regent, as well as Mayor and Vice Mayor
based on the results of the simultaneous national elections in 2024. Consequently, it has been
determined that the appointment of the Acting Governor will be approved by senior associate
officers, while the Acting Regent or Mayor will come from primary high leadership positions;
In the current era of regional autonomy, the authority of regional head is significant in
government decision-making so regional heads hold a central role and position in developing
their region. The leadership of regional heads in the bureaucracy plays a role in creating strong
governance to realize social welfare. Therefore, the success of a regional government in
carrying out its duties is largely influenced by its leaders. In the universal doctrine of
constitutional law, appointing state positions is an essential element in constitutional law and
state administration. In the absence of a head in the office, the function cannot be exercised.
Therefore, inaugurating the vacant regional head is a necessity to ensure the fulfillment of
public services and the achievement of community welfare in the region;

Regulations regarding the appointment of acting regional heads are part of transitional
provisions that contain adjustments to prevailing legal action arrangements or legal relations
based on old laws and regulations, in particular regulations regarding the schedule of
simultaneous national elections which were originally determined in 2027 are changed to
2024. The regulation of norms in such transitional provisions follows Point 127 of Attachment
IT to Act Number 12 of 2011 on the Establishment of Legislation;

The appointment of regional heads is an effort to adjust the stages of simultaneous national
elections so that some regional elections are postponed and some regions hold regional
elections in advance. In a transitional period, there will inevitably be a delay in the fulfillment
of citizens' right to vote and the right to be a candidate in the regional elections. However, the
Court assessed that the postponement of serving citizens' rights does not annul their rights and
is per the concept of limiting rights as regulated in the provisions of Article 28J Section (2) of
the 1945 Constitution.

Whereas in a limited sense, legitimacy means obtaining direct support from voters. From a
broad perspective, legitimacy can be obtained from laws made by the legislative council which
are the people's representatives. Thus, filling an acting regional head is necessary during the
transitional period, and as far as the official appointed meets the qualifications required by law

and whose performance can be evaluated by the authorized official at any time given and be
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replaced if deemed necessary as he cannot provide public services, the Court opines that
appointing the acting regional head is justified (Constitutional Court, 2021).

6. Whereas concerning the appointment of vacant regional head to occupy the office, the Court
needs to emphasize that the process is still within the scope of "democratic" as regulated in
Article 18 Section (4) of the 1945 Constitution. Therefore, it is pivotal for the government to
consider and address the issue of implementing regulations as a follow-up to Article 201 of
Law 10/2016, thus measurable and clear mechanisms and requirements are available.
Consequently, the appointment of officials does not abandon the democracy principle and
simultaneously assures the public that the mechanism is open, transparent, and accountable to
create leaders who are competent, have integrity, correspond to regional aspirations, and work
truthfully for the people and regional progress.

7. Considering the central role of the regional head and vice regional head and the tenure of the
regional head, it is crucial to accord the acting regional head similar authority during the
transition period towards simultaneous national elections as the definitive regional head. That
is, with the full authority of the appointed acting regional head, accelerated development of
regional development can be achieved without any disparity between regions led by acting
regional heads and those who are definitive (Constitutional Court, 2021).

The Constitutional Court's decision has concurrently caused a degradation in the meaning of the

regional head (Hsb, 2016). The regional head is a political position, not a career one. Political positions
and career positions are two different situations (Charity, 2016). The regional head is included in the

political strategy category because:

a. Regional Head is elected in a democratic manner according to Article 18 Section (4) of the 1945
Constitution of the Republic of Indonesia. Appointing positions held through general elections
is for political positions such as President/Vice President and legislative members whose
process also undergoes general elections;

b. The regional head is placed as a political status because the term of office of the regional head
is limited by period, not age. The position of the regional head is valid every period under the
periodization of the regional head election. If the regional head is not a political one, the term
of office does not depend on the election period or may apply based on the retirement age as is
the status of the State Civil Apparatus in general.

c. The regional head is also placed in a political position because anyone who wishes to be a
regional head cannot bear State Civil Apparatus status. This implies that if the State Civil

Apparatus is to run as a candidate for regional head, then he is obliged to resign from the current
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status. The provision of resignation in order to become regional head is regulated in Article 123
Section (3) of Act Number 5 of 2014 on State Civil Apparatus. For instance, the Mayor of
Surabaya (Eri Cahyadi) is a member of the Surabaya City government. However, as he wanted
to run for Mayor of Surabaya in the election on 9 December 2020, he first resigned from his
status and then registered as a candidate for regional head through (PDIP).
Nevertheless, with the assigning of an acting regional head, there has automatically been a shift in
the meaning of the regional head (Hadita, 2021); from political status to career position (Sudrajat, 2014).
The reason is that appointing the acting regional head by Senior Associate Officers and Primary High
Leadership Positions directly implies the position of the regional head is a career position given the fact
that Senior Associate Officers and Primary High Leadership Positions are authorities held by a State
Civil Apparatus or those of professional sector or government positions (Putra, 2020). The condition
that Senior Associate Officers and Primary High Leadership Positions belong to State Civil Apparatus
can be seen in the explanation of Article 19 of Act Number 5 of 2014 on State Civil Apparatus asserting
that:

a. Senior Associate Officers consist of the secretary general of ministries, secretary general of
ministries, secretary of ministries, principal secretary, secretary general of state secretariats,
secretary general of non-structural institutions, director general, vice, inspector general,
principal inspector, head of agency, expert staff of ministers, head of the presidential secretariat,
head of vice president’s secretariat, military secretary of president, head of Secretary of
Presidential Advisory Council Member, secretary of provincial governments, and other
equivalent positions;

b. Primary high leadership positions consist of director, head of bureau, vice of deputy, secretary
of the directorate general, secretary of the inspectorate general, secretary of the head of agency,
head of center, inspector, head of the main station, assistant of the provincial secretariat,
secretary of the regency/city, head of the agency/head of a provincial agency, secretary of the
Regional Legislative Council, and other equivalent positions.

Implications of the Appointment of Acting Regional Head

The appointment of acting regional heads for both Governors and Regents and Mayors is a
political and legal choice that entails various implications (Abustan, 2022). First, the appointment of
acting regional heads has certainly degraded the meaning that a regional head is elected on a democratic
basis (Kosasih, 2017). Regional heads are elected democratically as regulated in Article 18 Section 4 of
the 1945 Constitution of the Republic of Indonesia which is a constitutional condition that requires
regional heads to undergo an election process while determining who the acting regional head is carried

out through an appointment mechanism. Democratic appointments and elections are separate things.
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Appointments are very dependent on the absolute will of the official who has the authority to assign.
Meanwhile, elections depend on the majority of the people's votes, bearing in mind that in the election
mechanism, the person who will occupy the regional head office must be the individual who obtains the

majority of votes in a direct election (Wardhana, 2016).

As a consequence of appointing the regional head from the civil apparatus, therefore making the
status relationship of regional head and Minister-President becomes the one that applies in the civil
service or administrative setting where an acting regional head will be evaluated by the superior
government. An acting Regent/Mayor will have their performance assessed by the Minister and if the
results of the assessment are unfavorable in terms of performance, then the Minister can dismiss or
replace the acting regional head with someone else. The Minister of Home Affairs evaluates the
performance of acting regional heads in their leadership, especially inflation. If the acting regional head
cannot control inflation, the acting regional head will be substituted by the Minister of Home Affairs.
The replacement of regional heads by the Minister of Home Affairs shows the evaluation pattern
between superiors and subordinates. This is, of course, unlike the evaluation between the Minister of
Home Affairs and the definitive regional head where the Minister of Home Affairs cannot replace the

definitive regional head regardless performance being considered underwork (Kamaruzzaman, 2022).

Evaluating and dismissing acting regional heads by the Minister is an evaluation model that
does not apply or does not exist in the regional government where a regional head is directly evaluated
by the people and the manifestation of the people's assessment of the performance is achieved in the
future election. If a regional head is deemed successful in piloting, then the regional head may
automatically be re-elected. In contrast, if he is deemed unsuccessful, then he may not be re-elected in

the following period.

On the other hand, appointing acting regional heads by Senior Associate Officers and Primary
High Leadership Positions automatically obliterates people’s opportunity to become acting regional
heads. This indicates that the acting regional head has been monopolized by the State Civil Apparatus.
In practice, the regional head as government leader at the Regency, City, and Province level is the right
of every citizen, not limited to State Civil Apparatus. The public should be allowed to become acting
regional heads. This treatment is at odds with the mechanism for the definitive regional head. In
definitive status, all people have equal rights to be elected and vote (Hasanah & Handoko, 2020). This
includes State Civil Apparatus who runs for regional head candidate as long as he resigns from the

current status. Therefore, the regional head can be taken over or given to non-State Civil

254


https://journals2.ums.ac.id/index.php/jurisprudence/issue/view/152

Ahmad Siboy & Muhammad Nur

Apparatus/National Armed Forces/National Police members. The viable mechanism is open selection

or a position auction approach.

The second is civil supremacy (Darmawan & Falah, 2022). Civil supremacy is one of the main
principles inherent in the regional head. The said civil supremacy is a separation of the regional head
from National Armed Forces (Anugrah, 2023). At the same time, the principle of civil supremacy is also
applied to cease the domination of the Indonesian Armed Forces (ABRI) which dominated government
positions in the New Order (during Soeharto’s regime) (Anwar, 2018). Based on this principle of civil
supremacy, occupying the regional head is carried out through direct election by the people and each
participant or candidate pair participating in the election cannot be registered as a member of the
National Armed Forces /National Police. Following this pattern, there is a clear distinction between
which areas are for civilians and which areas are for security and defense areas. Explicitly saying, that
National Armed Forces and National Police members’ rights are stripped to be elected and to vote in

every election, including regional head elections and presidential elections (Apena, 2017).

Accordingly, when the appointment of acting regional heads is trusted to active National Armed
Force members, such as the appointment of the Regent of West Seram, this appointment automatically
subverts the civil supremacy that has been established with struggles over more than two decades,

especially after the 1998 reforms in Indonesia (Hilal, Hendra, Legionosuko, & Risman, 2022).

Third is the alienation of one pair. The appointment of an acting regional head which only
assigns the acting regional head and is not accompanied by the appointment of an acting vice regional
head is a decision that forsakes the sense that the regional head and vice regional head are a pair. This
is inversely proportional to the process of a definitive regional head, in which a candidate for regional

head and vice regional head is selected in pairs.

The elimination of the acting vice regional head in appointing of regional head is a legal
phenomenon that signifies that the pair election in regional elections is an inappropriate form (Pahlevi,
2012). This is because eliminating the appointment of acting vice regional head infers that a region does
not need a vice regional head. However, in the quinquennial election, the vice regional head is elected
together with the regional head candidate, suggesting that the vice regional head is an important position

as well (Arbani, 2018).

Concomitantly, the appointed regional head does not only serve for a short time, so the argument
for banishing the position of vice regional head is incorrect. This is because the appointed regional head
will not run the office as regional head for an immediate period. For example, if an acting regional head
is appointed in May 2022, the regional head will serve office for more than half the period or no less

than 2.5 years (“Complete List of Official Regional Heads Appointed by MOHA May 2022,” 2022).
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This long duration of office implies that an acting vice regional head is necessary. If a
comparative approach is used to elect a definitive vice regional head, when vice regional head dies with
less than half of the remaining term of office or less than two years, the appointment of vice regional
head should be carried out. For example, the Vice Regent of Pamekasan Regency Moh. Rubaie, who
passed away, was replaced by RB. Fattah Yasin (on 28 March 2022) even though the term of the pair of
Pamekasan Regent and Vice Regent would expire in 2023 (Rahman, 2022).

Principally, the absence of the acting vice regional head is a political and legal choice that cannot
be reasoned given that if there is no appointment it will affect many aspects, such as the responsibilities

of vice regional head that cannot be accomplished.

Also, the vacant vice regional head will make the budget and facilities intended for vice regional
heads untouched. This means that appointing officials using a package system, namely appointing an
acting regional head as well as an acting vice regional head does not burden the budget ceiling because

it has been allocated in package.

Fourth is the hierarchy of the constitutional system. The Indonesian constitutional system is a
unitary state system in the form of a republic (Government of the Republic of Indonesia, 1945a). The
Unitary State of the Republic of Indonesia is divided into provincial areas and provincial areas are
subsequently divided into regencies and cities. Therefore, orderly, the Republic of Indonesia covers the
entire territory of Indonesia with the President as the leader. The Provincial region is a region that
encompasses several Regencies and Cities with the Governor as the leader, while the Regency and City
regions are autonomous regions consisting of several sub-districts with the Regent and Mayor as leaders.

From the explained structure, it is apparent that the leadership structure is the President, Governor, and

Regent or Mayor.
Table 3
Indonesian Government Level Based on Regional Level
No Area Head of Government

1  The Unitary State of the Republic President

of Indonesia
2 Province Governor
3  Regency/City Reagnet/Mayor
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With this regional level or vertical approach, the President is the Governor's superior, the
Governor is the Regent/Mayor's superior although Act number 23 of 2014 on Regional Government
stipulates that regional heads are not subordinate to the President or are only referred to as
representatives of the central government in the regions. Thus, if the process of appointing acting
regional heads is subject to the administrative or state civil apparatus, the assigning pattern for acting
regional heads should follow the hierarchy of the state civil apparatus with the President as the highest
leader of state administration. This vertical logic corresponds with ius constitutum in Article 86
paragraph 2 of Act Number 23 of 2014 concerning Regional Government which states " If the governor
is suspended and no deputy governor, the president sets the acting governor upon the recommendation
of the Minister." Referring to Article 86, the President's decision regarding the appointment of acting
regional heads for the Bangka Belitung Islands, Erzaldi Rosman Djohan, Governor of Banten Wahidin
Halim, Governor of Gorontalo Rusli Habibie, Governor of West Sulawesi Muhammad Ali Baal Masdar,
and Governor of West Papua Do Minggus Mandacan, is a decision corresponding with the hierarchy or

vertical structure of the Indonesian state administration (Nugraheny & Rastika, 2022).

However, such vertical administrative logic does not apply to the process of appointing acting
Regent/Mayor because the legal construction of the relationship between the central and regional
governments does not make the regional head subordinate to the President. When appointing an acting
Regent/Mayor, the authority does not rest with the Governor but rather with the Minister of Home
Affairs as stipulated in Article 86 Section 3 of Act Number 23 of 2015 on Regional Government that if
the Regent/Mayor is temporarily dismissed and there is no vice Regent/Vice Mayor, the Minister
appoints an acting Regent/Mayor on the recommendation of the Governor as a representative of the
Central Government. This implies that the appointment of acting Regent and acting Mayor is performed
by central officials, not by the Governor (Government of the Republic of Indonesia, 2015). This pattern
surely violates the pattern of Indonesia’s system which is arranged in stages from the Regency/City-
Province-Central Government level (Wijayanti, 2016). Supposedly, if it is consistent with the vertical
structure of state administration, the acting Regent and acting Mayor are appointed by the Governor

considering that the Regency/City area is within the Provincial government.

Fifth, the authority regarding the appointment of acting regional heads is under the
President/Minister of Home Affairs, so it influences the status of the Minister of Home Affairs (MOHA)
who can freely determine acting regional heads as long as they have official ranks of Senior Associate
Officers or Primary High Leadership Positions. This circumstance certainly attests to the
professionalism of the Minister of Home Affairs since the potential for the Minister of Home Affairs to

appoint acting regional heads is based on emotional intimacy rather than competence. In selecting an

257



JURNAL JURISPRUDENCE

Vol. 13, No. 2, 2023, pp.244-263

p-ISSN: 1829-5045; e-ISSN: 2549-5615

Website: https://journals2.ums.ac.id/index.php/jurisprudence/issue/view/152

acting regional head, a Minister also has political interests, including those entrusted by political parties
through the President or the Minister directly. This potential is increasingly open because the acting
regional head who will be appointed will serve in the political period or year in which the acting regional
head will become the leader of a region during the legislative general election and the election of the
President/Vice President. In this case, there is a lot of interest, especially from prospective legislative
members, if the acting regional head is an acquaintance, then it can be diverted into political power in a

region to gain votes.

The appointment of acting regional heads which falls under the authority of the Minister has
resulted in the Minister appointing the acting head that abandons regional interests or the proposals of
regional heads. In this case, the Minister does not regard nor overrule the Governor's proposal for a
regional head candidate as acting Regent/Mayor. The example happened in Maluku and North Sulawesi.
In Maluku, the Governor of Maluku proposed names to the Minister of Home Affairs as Acting Regent
but none of the names proposed by the Governor of North Maluku were chosen by the Minister of Home
Affairs and the Minister even appointed another person to become Acting Regional Head (Herin, 2022).
Meanwhile, the Governor of North Sumatra refused to appoint acting regional head selected by the
Minister (Kartika, 2022). The dismissal was motivated by the disappointment of the Governor of North

Sumatra who perceived that the names recommended were ignored by the Minister of Home Affairs.

Sixth is the term of office. Acting regional heads, both governors and regents/mayors, are acting
regional heads who can hold their positions for more than 30 months. This is because the acting regional
head's term may end when the definitive regional head has been appointed. The duration between the
appointment of an acting regional head and the regional head's inauguration is 31 months. For example,
five Governors inaugurated in May 2022 will serve until February 2024. This is because the regional
head election for the definitive regional head will be held on 24 November 2024. If the election is held
in November 2024, then the new definitive regional head can be appointed in 2025. If voting takes place
on 24 November, the finalization of the vote counting will occur in the following month or in December.
After the vote results are determined, the process of resolving disputes over the results will continue in
the Constitutional Court/Special Judicial Body for 45 days so the new inauguration can take place at the
end of February to mid-March. Thus, there is a gap of around 33 months from May 2022 to March 2024.
This exceptionally long duration is an unprofessional duration for a very strategic position. Another
option for filling the position of regional head apart from appointing is to assign the position of definitive

head through election by the Regional Legislative Council.
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Seventh is authority (Marwi, 2016). Authority is the cornerstone for an official to be able to
carry out responsibility so the authority of each official differs (Siboy, 2022). An official may not
perform responsibility outside his authority and should not exceed his authority. In terms of authority, a
distinction is also drawn between the authority of definitive officials and non-definitive officials, such
as the authority of definitive regional heads and the authority of acting regional heads. This dissimilarity
departs from the logic that a definitive official is a person who is entitled to a position, while an acting
regional head is an official who occupies someone else's position temporarily. Therefore, there are
authorities of regional heads that cannot be exercised by acting regional heads, such as carrying out
transfers of state civil apparatus such as Regional Secretaries and Heads of Services at Regional

Apparatus Organizations.

However, several authorities that cannot be accomplished by acting regional heads are very
detrimental to the people if they are not implemented considering that these authorities are related to the
people's rights. Thus, if this authority is carried out within two years, there will automatically be

significant losses, both direct and indirect.

The Constitutional Court, through its judgment Number 67/PUU-XIX/2021, attempts to take a
middle ground by suggesting that authority be equalized between the authority of the acting regional
head and the definitive regional head. The Court believes that "taking into account the period a region
has been led by an acting regional head, it is necessary to consider entrusting the acting regional head
the same authority during the transition period towards simultaneous national elections as the definitive
regional head. "Because of the full authority of the appointed acting regional head, accelerated
development of regional development can be achieved without any differences between regions led by
acting regional heads and those who are definitive (Constitutional Court, 2021)." When the acting
regional head has equal authority as the definitive regional head with a serving period of acting regional
head of more than 30 months. This suggests that the acting regional head can effortlessly gain the
sympathy of the people and if he can sept into the simultaneous regional elections, the chances of

winning are very likable.

The difference in authority between the acting regional head and the definitive regional head
will modify the establishment of regional regulations regarding the Local Government Budget which is
arranged annually. This becomes a debatable discourse of when a region is led by an acting regional
head. This is because Regional Regulations are those whose absolute authority rests with the definitive
regional head and the Regional Legislative Council. This is following Article 78 (1) of Act Number 12
of 2012 on the Establishment of Legislations stating that Draft Provincial Regional Regulations which
have been jointly approved by the Regional Legislative Council and the Governor are submitted by the

head of the Regional Legislative Council to the Governor to be adopted as. Provincial Regulations. This
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term firmly states that approval of a draft Regional Regulation including the Draft Regional Regulation
on the Local Government Budget must be entirely approved by the definitive regional head and the
Regional Legislative Council or, in other words, the authority cannot be transferred from the definitive

head to the acting regional head.

Thus, it is evident that an acting regional head cannot create regional regulations. If an acting
regional head continues to sign the Regional Regulations, this will automatically make the two
regulations null and void (Rifai, 2013). Null and void refer to the regulation that is deemed non-existent

and cannot be enforced because it is formed by an unauthorized official.
CONCLUSION

Judicial review of the provisions regarding the appointment of acting regional heads has become
a request with the decision dismissed by the Constitutional Court on the logic that the appointment of
acting regional heads to fill the absence in the regional head positions before the simultaneous regional
elections in 2024 is a constitutional appointment mechanism given that the appointing of the regional

head position does not always undergo regional election.

The opinion of the Constitutional Court is an argument that has alienated the meaning of popular
sovereignty. This is because the sovereignty of the people in occupying the position of the regional head
is that the people can directly elect their regional head. Meanwhile, in appointing acting regional heads,
the decision makers are the President and the Minister of Home Affairs. Not only that, the
implementation of the appointment of acting regional heads has shown implications in shifting position
of the regional head, in which the regional head which should be in a political position becomes a
professional/career position so it can only be occupied by the State Civil Apparatus, while civilians
cannot obtain the right to become acting regional head. Ironically, the acting regional heads who are
appointed do not comply with the demands of the region, so they often receive rejection. Simultaneously,
there is no apparent distinction between the authority of a definitive regional head and an acting regional
head, even though based on ius constitutum, regional head, and acting regional head should be so that
their authority must also be differentiated because authority follows a position as the principle stating a

position follows authority.
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