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Purpose of the Study: This research aims to analyze the application of
Received: legal positivism and living law approaches in judicial reasoning,
particularly in the decisions of the Jayapura Administrative Court No.
30 June 2025 6/G/LH/2023/PTUN.JPR, the Manado High Administrative Court No.

92/B/LH/2023/PT.TUN.MDO, and the Supreme Court Decision No.
458 K/TUN/LH/2024. In addition, this study evaluates the extent to
Final Revision: which the principles of substantive justice and the protection of
customary communities are accommodated in Indonesia’s judicial
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Methodology: This study employed a normative legal research method
using three main approaches: the statutory approach, the case approach,
and the conceptual approach. The case approach was used to profoundly
27 December 2025 analyze three judicial decisions involving the Awyu indigenous people,
namely the Jayapura Administrative Court Decision No.
6/G/LH/2023/PTUN.JPR, the Manado High Administrative Court
Decision No. 92/B/LH/2023/PT.TUN.MDO, and the Supreme Court
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Results: The findings indicate a dominance of formal legality and legal
surabaya.ac.id positivism in the judicial reasoning at both the appellate and cassation
levels. The Supreme Court rejected the lawsuit of the Awyu indigenous
people on the grounds of expiration, as it exceeded the 90-day filing
period, without addressing the substantive issues of violations of
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environmental and indigenous rights. This formal-positivistic pattern of
judgment creates a judicial barrier that hinders customary communities’
access to justice and disregards living law.

Applications of this Study: This study contributes scientifically to
strengthening the discourse on legal pluralism and developing a
paradigm of substantive justice within Indonesia’s legal system. It
emphasizes the importance of integrating customary legal values and
ecological justice into judicial processes.

Novelty/Originality of this Study: The novelty of this research lies in
its critical and comparative analysis of judicial reasoning across three
levels of adjudication in the Awyu case, including the examination of
dissenting opinions at the Supreme Court level. It reveals the historical
tension between positive law and the substantive justice values of
indigenous peoples, highlighting the urgency of reconstructing the
judicial paradigm.

Keywords: Judicial Decision; Legal Positivism; Substantive Justice;

Indigenous People; Awyu Tribe.

INTRODUCTION

The intersection between formal legality and substantive justice in the Indonesian legal
system reflects a complex dynamic in which judicial practices often reveal ongoing tension.
This academic analysis highlights the various challenges faced by the judiciary, including
overreliance on expert testimony, judicial appointment mechanisms, and ethical implications
related to judicial accountability-while still referencing the foundational principles enshrined in
the Republic of Indonesia’s 1945 Constitution.

Judges’ dependence on expert witnesses has become a point of concern, as it is seen to
undermine judicial competence and, in turn, diminish public trust in the judiciary. Butt and
Nathaniel argue that the excessive use of expert testimony in criminal trials raises doubts about
the capacity and credibility of judges, ultimately eroding public confidence in judicial
proceedings (Munawar, Jan Butt, and Zaka 2023). Similar concerns are echoed by Riswadi and
Santoso, who emphasize that judicial integrity must be upheld through rigorous selection and
appointment processes to ensure fair and impartial proceedings, thereby strengthening public
trust (Riswadi and Santoso 2024).

Restorative justice has gained traction as an alternative to Indonesia’s predominantly

punitive legal system. Laia illustrates how restorative principles are embedded in the Dayak
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Ngaju customary legal system, offering a resolution model based on social reconciliation and
community values (Laia 2024). This demonstrates that indigenous communities have long
practiced justice mechanisms that go beyond mere punishment. The relevance of this discourse
grows in light of Indonesia’s overcrowded correctional facilities, largely due to convictions for
minor offenses. As a result, there is an emerging awareness of the need to shift away from
retributive approaches toward solutions that address the root causes of social problems.

Similar issues arise in the context of human rights protection. Anisah and Hadi (2023)
highlight concerns over the authority of Indonesia’s Business Competition Supervisory
Commission, which can independently investigate and sanction businesses without open court
proceedings. This raises serious questions about due process and the right to a fair trial (Anisah
and Hadi 2023). While the Business Competition Supervisory operates within a legal
framework, its actions may still infringe upon fundamental rights, illustrating that law
enforcement must go beyond formal legality to ensure that the people may truly experience
justice.

Pancasila, Indonesia’s foundational philosophy, should guide the construction of a just
and humane legal system. Rasdi (2020) emphasizes that legal frameworks must reflect the
values of Pancasila in order to be perceived as fair and acceptable to all segments of societ. A
dignified and equitable conception of justice that is rooted in Pancasila (“The Five Principles”
that make Indonesia’s state ideals), must underpin all legal processes to ensure that justice is
not only normative but also socially resonant.

The role of customary law in achieving justice in Indonesia cannot be overlooked.
Customary laws predate national law and continues to guide dispute resolution in many rural
communities (Harrisa et al. 2023). This reinforces the argument that Indonesia’s legal system
should not be rigid and monolithic, but should instead open to legal pluralism that embraces
diverse traditions and values.

As Tolkah argues, the Indonesian legal system must continue to foster dialogue between
formal law and customary law. He regards customary law not merely as cultural heritage but as
a vital instrument for strengthening substantive justice in contemporary legal practice (Tolkah
2021). This approach challenges the normative rigidity of formal law, and through the
revitalization of customary systems, the national legal structure can become more responsive

to the lived realities of communities.
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The Supreme Court Decision No. 458 K/TUN/LH/2024, which dismissed the cassation
filed by the Awyu Ethnic Group against the environmental permit granted to PT Indo Asiana
Lestari (Indo Asiana Lestari Limited Company, hereinafter called IAL, Ltd.), raises
fundamental questions about procedural justice and its implications for substantive claims,
particularly concerning indigenous rights and environmental governance in Indonesia. The
ruling was based entirely on procedural grounds, citing a lapse in the deadline for filing a
lawsuit, without addressing the substantive concerns regarding environmental degradation. This
reinforces the tendency within the legal system for procedural justice to eclipse substantive
justice, especially in cases involving vulnerable communities such as indigenous peoples
(Halkis and Amri 2019; Idrus et al. 2024).

Such procedural dismissals in environmental cases are deeply consequential. As
highlighted by Halkis and Amri (2019), claims related to indigenous rights and wulayat
(customary land) are often subordinated to commercial interests under the framework of
regional autonomy. Although regional autonomy is normatively intended to empower
indigenous communities, in practice, it often results in a mere transfer of responsibility from
the central government to local authorities without adequate mechanisms for protecting these
communities. In such conditions, economic development is frequently prioritized over
environmental sustainability, and indigenous voices are marginalized in decisions that directly
affect their territories (Hairan et al., 2024).

Similar patterns emerge in judicial decisions from other jurisdictions, where procedural
barriers restrict affected communities from seeking redress for environmental harm caused by
corporations. The Vedanta Resources case, for example, illustrates how transnational courts
evaluate corporate responsibility and sets a precedent for how claims from marginalized
populations are weighed (Huerta, 2021). These comparative findings suggest that an
overemphasis on procedure can make courts ignore the substantive grievances of indigenous
peoples.

Furthermore, jurisprudential discourse emphasizes that while legal frameworks may
nominally protect environmental and indigenous rights, systemic shortcomings often obstruct
meaningful access to justice. Weak judicial reasoning and public scepticism regarding the
independence and motivations of court decisions can erode trust in the legal system's ability to

uphold equity and fairness (Strother & Glennon, 2020; Supriyadi & Supriyadi, 2024). Although
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legal procedures may appear formally valid, they often fail to deliver justice for communities
most affected by environmental destruction and resource exploitation.

Indigenous rights, environmental protection, and public participation are essential
components of modern legal frameworks. However, they frequently suffer from a significant
gap between legislative intent and implementation at the local level. This disparity becomes
particularly evident in the context of infrastructure projects and land-use policies, as
demonstrated by studies from both Indonesia and Latin America.

In Indonesia, the development of the new capital city (Nusantara) on the island of
Kalimantan has sparked significant conflict surrounding indigenous peoples’ rights. Susmiyati
et al. (2024) argue that while the Constitution formally acknowledges and protects indigenous
rights, in practice, there remains a sharp disparity between the written legal norms and the lived
experiences of indigenous communities, especially regarding their participation in decision-
making processes related to development projects in their territories (Susmiyati et al., 2024).
Similarly, Rahail et al. (2018) highlight the importance of applying the principle of Free, Prior,
and Informed Consent (FPIC), asserting that indigenous environmental rights can only be
protected when this principle is fully respected by both government and corporate actors
involved in development activities (Rahail et al., 2018).

Recognition of indigenous land rights in Indonesia is further complicated by regulatory
overlaps. Muharman notes that while certain regulations are intended to protect indigenous
claims, they are often undermined by competing interests from sectors such as forestry and
mining (Muharman, 2025). This reveals the need for a more coherent and integrated legal
framework, along with genuinely inclusive mechanisms for public participation. Nugraha et al.
(2023) stress that the success of customary forest recognition depends largely on meaningful
community involvement in legal and policy processes, while Akmal et al. (2025) argue that
strengthening legislative protections and encouraging a proactive state role are essential to
realizing the constitutional mandate to safeguard indigenous rights.

These national-level challenges mirror issues in international environmental law. Marah
(2025) notes that although the UN Declaration on the Rights of Indigenous Peoples (UNDRIP)
provides a comprehensive framework, its implementation remains weak across many
jurisdictions, allowing continued exploitation of indigenous lands and resources. Voyevodin
also emphasizes that indigenous communities globally remain highly vulnerable to

environmental change, with insufficient legal protection mechanisms under international law
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(Voyevodin, 2023). This underscores the urgent need for global legal reform that goes beyond
normative recognition to deliver effective environmental protection.

The experience in the Amazon region further enriches this discussion. Pereira (2021)
points out that recognizing indigenous land rights and ensuring meaningful participation in
large-scale infrastructure projects remain critical challenges, often worsened by poor
governance and a lack of respect for collective indigenous rights (Pereira, 2021). In many cases,
indigenous peoples are not only defending their lands and environments but also asserting their
existence and voice within formal legal systems that continue to marginalize them.

Meanwhile, the exploration of customary justice systems within the framework of
constitutional principles, as articulated by Jodyvash (2025), shows that customary law has
significant potential to coexist with and complement national legal systems in promoting social
and environmental justice. These findings point to the need to reform legal processes related to
indigenous rights and environmental governance through inclusive, participatory approaches
grounded in local values and constitutional principles.

The emergence of dissenting opinions in court decisions is increasingly viewed as a sign
of a healthy legal system. These opinions are not merely expressions of disagreement, but serve
as vital tools for voicing living law and ecological justice. In today’s context, judicial dissent
reflects a shift toward a more open, participatory legal system that is responsive to social and
environmental justice.

Dissent allows judges to express individual or minority views that may differ from the
majority decision. This plays a crucial role in opening new dialogues, highlighting overlooked
legal dimensions, and encouraging public engagement in legal reasoning. Muro et al. (2020)
found that judges are more likely to dissent when institutional risks are low, which allows them
to articulate more critical and substantive arguments.

Dunoff and Pollack (2022) further observe that dissent can enhance a court’s legitimacy
in the eyes of the public. Courts that allow internal disagreement are perceived as more
transparent and reflective of diverse perspectives, rather than as monolithic institutions (Dunoff
& Pollack, 2022). Kubal (2023) also notes that for marginalized groups who often feel excluded
from legal processes, dissent offers hope that their voices might be represented, even if only
through a single judge’s opposing view.

One of the most vital themes expressed through dissent is ecological justice. In many

cases, majority rulings overlook environmental issues entirely. Dissenting opinions, in contrast,
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often remind us that the law cannot remain blind to ecological crises. Hartiwiningsih et al.
(2024) argue that environmental protection should be a foundational element of legal policy,
rather than a mere afterthought. Similarly, Bricker (2017) observes that the use of dissent is
growing within European constitutional courts in response to the increasing complexity and
plurality of legal issues.

Dissent not only shapes legal discourse but also influences the internal dynamics of
judicial institutions. One notable example is Justice Radhabinod Pal’s dissenting opinion in the
Tokyo War Crimes Tribunal after World War II. Although his views did not change the
outcome, they have since become influential in international legal debates. Drumbl (2020) notes
that such dissent can broaden the scope of international law by offering fresh critical
perspectives.

Lastly, Bentsen (2019) emphasizes that a dissenting opinion, although not representing
the majority view in a judgment, plays a crucial role in maintaining the moral legitimacy and
sense of justice within society. In the context of modern judiciary, dissent does not merely
signify disagreement among judges but symbolizes the legal system’s openness to interpretive
pluralism and diverse values. When part of the public feels that a majority decision fails to
reflect substantive justice, the dissenting opinion functions as a “moral alternative space” that
validates the public’s aspirations for justice. Thus, dissent serves as an internal mechanism of
judicial control to prevent legal absolutism and to keep legal discourse dynamic and alive
(Bentsen, 2019).

Furthermore, dissenting opinions contribute to the evolution of law by opening
pathways for future correction and reform. Many progressive legal principles have emerged
from minority opinions that were initially rejected but later became the foundation of new
jurisprudence. In the Indonesian context, the courage of judges to express dissent, as seen in
the case of the Awyu Ethnic Group, reflects integrity and sensitivity to ecological justice and
indigenous peoples’ rights—values often overlooked by rigid legal formalism. Therefore,
dissent not only enriches judicial discourse but also strengthens accountability and public trust
in the judiciary as an institution devoted to upholding substantive justice.

There is an increasing urgency of researching indigenous legal issues, particularly given
the historical and ongoing tensions between positive law and the values of substantive justice
embedded in indigenous cultures. The case of the Awyu Ethnic Group exemplifies how formal

legal frameworks often overlook the justice principles upheld by indigenous communities. This
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situation demands a critical re-evaluation of Indonesia’s legal system to better accommodate
the unique needs and rights of indigenous peoples, especially regarding land and environmental
matters.

Based on this background, the present study is designed to answer three main research
questions. First, what are the characteristics of the legal positivism and living law approaches
in the context of judicial reasoning in Indonesia, particularly in cases involving indigenous
peoples’ rights? Second, what is the form and basis of the Supreme Court’s legal reasoning in
Decision No. 458 K/TUN/LH/2024 related to the Awyu Ethnic Group’s customary forest
dispute in Papua? Third, has the legal approach used in the decision adequately considered
principles of substantive justice, the protection of indigenous communities, and environmental
sustainability as reflected in the concept of living law? These questions serve as the analytical
foundation for examining the interplay between formal legal approaches and the values of social
and ecological justice in Indonesia’s judiciary.

The purpose of this study is to analyze the application of legal positivism and living law
approaches in judicial reasoning, particularly in the Supreme Court Decision No. 458
K/TUN/LH/2024, and to assess the extent to which the principles of substantive justice and the
protection of indigenous peoples are accommodated within judicial practice. Scientifically, this
research contributes to strengthening the discourse on legal pluralism and developing a
paradigm of substantive justice within Indonesia’s legal system, emphasizing the importance

of integrating customary legal values and ecological justice into judicial processes.

RESEARCH METHOD

This study employed a normative legal research method using three main approaches:
the statutory approach, the case approach, and the conceptual approach. The statutory approach
was used to examine the legal norms forming the basis for resolving indigenous community
disputes, particularly those related to environmental law, the rights of indigenous peoples, and
administrative courts, in order to assess the extent to which Indonesia’s positive law protects
these rights (Wiratraman & Putro, 2019).

The case approach was applied to analyze three court decisions related to the Awyu
indigenous people’s forest dispute, namely the Jayapura Administrative Court Decision No.
6/G/LH/2023/PTUN.JPR, Manado High  Administrative  Court Decision No.
92/B/LH/2023/PT.TUN.MDO, and Supreme Court Decision No. 458 K/TUN/LH/2024, to

trace judicial reasoning patterns between formal-legal and substantive justice approaches. Next,
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the conceptual approach connected the theories of legal positivism, living law, and substantive
justice within the framework of Indonesia’s legal pluralism.

The legal materials consist of primary sources (statutes and court decisions), secondary
sources (academic literature), and tertiary sources (legal dictionaries). Data were collected
through library research and analyzed qualitatively and descriptively to evaluate judicial
reasoning in the context of substantive justice, the protection of indigenous peoples’ rights, and

environmental sustainability.

RESULTS & DISCUSSION
A. Characteristics of Legalistic Approaches in Judicial Practice

The Supreme Court Decision No. 458 K/TUN/LH/2024 clearly reflects the principle of
formal legality as explained within Hans Kelsen and John Austin’s framework of legal
positivism. In the positivist view, the validity of law is determined by the authority that enacts
it and by adherence to established procedures. This principle serves as the main basis for
understanding the Court’s reasoning in rejecting the lawsuit filed by the Awyu Indigenous
People, which was deemed to have exceeded the 90-day filing deadline as stipulated in the
applicable legislation (Fanani & Zulkarnain, 2022; Wiguna, 2023).

According to John Austin, a legal norm is valid if it originates from a sovereign authority,
while Kelsen's Pure Theory of Law emphasizes the importance of a hierarchical structure of
norms as the basis for legal validity (Basoeky, 2019). By dismissing the case based solely on
procedural grounds, the Supreme Court reaffirmed its adherence to formal legality, asserting
that the legitimacy of law depends on procedural compliance, regardless of the moral or social
implications of the case (Setiawan & Ismail, 2023). The Court’s position thus affirms that
legitimate institutions must uphold procedural integrity to preserve the authority of the law.

This formal legality approach significantly influences how law is perceived and applied
in Indonesia. In a legal system heavily shaped by positivist thinking, law is understood as a
structured body of written norms, with a strong emphasis on legislative frameworks over ethical
or justice-oriented considerations (Basoeky, 2019; Setiawan & Ismail, 2023). The Supreme
Court’s ruling reinforces this model, prioritizing legislative order and minimizing the scope of
judicial discretion. As a result, such rigid adherence to the legal system can disregard the

cultural and customary legal contexts, particularly when national legal frameworks fail to
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accommodate the unique legal traditions of indigenous communities (Setiawan & Ismail, 2023;
Putrie et al., 2025; Akmal & Lestari, 2022).

Moreover, the formalist approach exemplified by the Court aligns with the principles of
legal certainty and predictability, two key tenets of legal positivism. It affirms that for law to
be considered valid, it must originate from a recognized authority and follow clear procedural
standards. Hence, the rejection of the Awyu people's claims further illustrates the dominance
of a proceduralist legal system that often sidelines substantive justice, particularly for
marginalized groups (Fanani & Zulkarnain, 2022; Basoeky, 2019; Setiawan & Ismail, 2023).

The differing outcomes in the environmental dispute involving the Awyu Indigenous
People reveal a sharp divergence between the application of procedural law and substantive law
at each level of the judiciary. At the first instance, through Decision No.
6/G/LH/2023/PTUN.JPR, the Jayapura Administrative Court took a progressive stance by
granting all claims submitted by the plaintiffs. The panel of judges concluded that the
environmental permit issued by the Head of the Papua Provincial Investment Office violated
the principles of environmental protection and management as stipulated in Article 2 of Law
No. 32 of 2009, and emphasized the vital importance of customary forests for the livelihood
and cultural identity of the Awyu Indigenous People. The judges also found that the lack of
indigenous participation in the licensing process constituted a violation of their constitutional
rights as guaranteed under Article 18B of the 1945 Constitution, reflecting the application of
living law and substantive justice principles.

However, the direction of the decision shifted at the appellate level. The Manado
Administrative High Court, through Decision No. 92/B/LH/2023/PT.TUN.MDO, overturned
the previous ruling and declared the lawsuit inadmissible (Niet Ontvankelijke Verklaard/NO)
on the grounds that it had exceeded the 90-day filing limit as stipulated in Article 55 of Law
No. 5 of 1986 on the Administrative Courts. By accepting the statute of limitations objection,
the appellate judges did not proceed to examine the merits of the case, leaving the
environmental and indigenous rights issues unaddressed. This approach demonstrates the
dominance of legal formalism, which neglects the social, ecological, and cultural dimensions
of the dispute.

At the cassation level, through Decision No. 458 K/TUN/LH/2024, the Supreme Court
rejected the appeal filed by the Awyu People and Indonesia’s Environmental Forum (WALHI),

thereby affirming the appellate court’s ruling on the same procedural grounds of expiration.

186



JURNAL JURISPRUDENCE

Vol. 15, No. 2, 2025, pp. 177-206

p-ISSN: 1829-5045 ; e-ISSN : 2549-5615

Website: https://journals2.ums.ac.id/jurisprudence/issue/view/902

However, Supreme Court Justice Dr. Yodi Martono Wahyunadi issued a dissenting opinion,
arguing that the calculation of the filing period should begin only after the completion of
administrative remedies, and that government inaction beyond ten days should be deemed
implicit approval (fiktif positif) in accordance with Law No. 30 of 2014 and Supreme Court
Regulation No. 6 of 2018. He further emphasized the importance of examining the case in its
entirety, particularly with regard to the protection of indigenous communities and
environmental sustainability.

Thus, this case illustrates the ongoing tension between formal legalism and substantive
justice, where the majority’s decision reflects the dominance of a positivist legal paradigm,
while the dissenting opinion offers a more responsive interpretation of the law, one that aligns
with social, ecological, and moral values within the framework of living law.

Taken together, these decisions reveal that judicial reasoning in Indonesia remains largely
dominated by strict legal positivism and procedural formalism. Such approaches can restrict
avenues for protecting constitutionally-guaranteed rights of vulnerable groups, such as
indigenous communities, as outlined in Article 18B of the 1945 Constitution. The first-instance
ruling, which leaned toward substantive justice, provides an important example of the need to
reconstruct Indonesia's judicial paradigm to be more inclusive of ecological justice and /iving
law principles. The dissenting opinion at the Supreme Court level offers hope and direction for
the future of indigenous legal protection in environmental disputes.

Judgment No. 35/G/2019/PTUN.JPR which involved the Moi Indigenous Community,
Sorong rejected the claim filed by the Moi indigenous community on the grounds that they
lacked legal standing. This approach revealed a bias toward formal institutional frameworks
and failed to accommodate collective legal recognition of indigenous communities. In this
context, the court neglected to apply the principle of juridical recognition of indigenous peoples
as collective legal subjects, a principle acknowledged in modern legal theory and international
jurisprudence (e.g., UNDRIP/United Nations Declaration on the Rights of Indigenous
Peoples ). Such an approach weakens the legal position of indigenous peoples in facing
corporate expansion.

Judgment No. 166/G/2016/PTUN-JKT which involved Kinipan Indigenous Community
focused on the court’s view that there was a lack of clear legal interest among the plaintiffs,
despite the community’s long-standing traditional control over customary land. The court’s

reasoning disregarded the concept of living law, which recognizes the existence of law in social
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practices. The rejection illustrates that the administrative court practice in Indonesia still does
not recognize customary law as a primary legal source. The court should have examined social
facts and historical land control, rather than merely considering formal administrative aspects.

Judgment No. 01/Pdt.G/2018/PN.Ska which involved the Dayak Community, West
Kalimantan Province, was based on the lack of formal written evidence for the Dayak
community’s claim to customary land. This is problematic, as customary law generally does
not rely on formal documentation like statutory law. The court should have utilized
anthropological or cultural testimony as alternative forms of evidence. The ruling illustrates a
lack of interdisciplinary approaches in adjudicating indigenous claims, leading to the exclusion
of living law from the judicial process.

Judgment No. 51/Pdt.G/2016/PN-Btl concerning the Bugbug Indigenous Community,
Bali, dismissed the case on the grounds that the indigenous community was not officially
registered as a legal entity in state records. This highlights the legal system’s failure to recognize
sociologically-valid non-state legal entities. From a socio-legal perspective, legal subject status
should also derive from social and historical recognition, not just formal legal registration. Such
a formalist approach perpetuates colonial legal legacies that validate only state-recognized legal
authority while sidelining socially legitimate indigenous structures.

The four rulings demonstrate a consistent pattern: a formal-positivist legal approach that
tends to overlook the substantive, sociological, and ecological aspects of indigenous
communities. Courts remain reluctant to create space for legal pluralism, despite the 1945
Constitution guaranteeing recognition and protection of indigenous peoples. The impact of this
formal-positivist pattern is the creation of a judicial barrier that systematically marginalizes
indigenous customary communities. Emphasis on formalities, such as legal standing or written
evidence, rather than living law and social realities, effectively obstructs indigenous customary
communities’ access to justice, weakens constitutional protection of their communal land rights
(ulayat rights), and ultimately, indirectly facilitates corporate expansion into indigenous
territories. This pattern of rejection also erodes indigenous customary communities’ trust in the
state legal system and disregards the principle of legal pluralism that should be recognized.

However, there are also several court decisions in which judges took into account the
protection of indigenous peoples, although such cases remain few compared to the majority of
decisions that follow a formalistic approach. The following is the data on legal disputes

involving indigenous communities:
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Table 1. Legal Disputes Involving Customary Communities

No Decision Court Customary  Disputed Verdict/Reaso  Dominant
Number/Y ear Community  Object n for Decision ~Approach
Awyu Environmental Lawsuit Legal
458 Supreme Indigenous  permit for rejected due to  positivism
! 2I$‘{TUN/LH/20 Court People, palm oil the 90-day formalistic
Papua company expiration approach
Javapura Moi Environmental Lack of
35/G/2019/pT  “3YPY Indigenous  permit for . Legal
2 Administrat . sufficient e
UN.JPR . People, palm oil . positivism
1ve Court . legal standing
Sorong concession
Jakarta Laman i/%fisir};, Claimant
166/G/2016/P oy Kinipan ers deemednot  Procedural-
3 Administrat . plantation .
TUN-JKT . Indigenous . representing formal
1ve Court concession .
People legal interestz
decree
Dayak Ulayat A lack of
01/Pdt.G/2018 Sa}nggau Indigenous (customaw) fonnal.p.roof Admlplstratl
4 /PN .Ska District People, land disputes of traditional ve evidence
' Court West with land favored
Kalimantan  corporations ownership
Bugbug . Community
S1/PdLG2016  Buleleng p docnous  Landdispute o brcially  Legal
5 District . with local . .
/PN-Btl Community, registered as formalism
Court . government .
Bali legal subject
Awyu Lawsuit
6/G/ILH/2023/ VYU g feenous  Lnvironmental - deemed Legal
6 Administrat . permit of [AL, expired and e
PTUN-JPR . Community, . positivism
1ve Court Ltd. lacking formal
Papua .
evidence
Appeal Balance
Manado Awyu Appeal acainst granted, State  between
7 92/B/LH/2023/ High Indigenous rppi & ot Administrativ  legal
PT.TUN.MDO Administrat Community, previous cou e Court formality
. decision .
ive Court Papua decision and
overturned substance
Sorbatua
4398 Slal.lagan Accusation of  Supreme Customary
) Supreme Indigenous .
8 K/Pid.Sus- Court Community. &rsonon Court acquits  law
LH/2025 North Y customary land the defendant  recognition
Sumatra
Presidential Petition Recogn.lt?on
Cibarani Decree on ranted; of the living
61/P/HUM/20  Supreme granted, law and
9 Customary  Carbon indigenous .
22 Court h . o community
Community Economic communities C
. participation
Value recognized as L
principle
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carbon benefit
recipients
Recognition
State' . ‘ Manado Sangihe Suspen§19n of  Lawsuit of .
Administrative . . gold mining granted, environment
10 Administrat Indigenous . )
Court pf ive Court Peonle environmental — permit al and
Manado, 2022 p permit suspended indigenous
rights
Maumere El?ililgaﬁale Pretrial for Pretrial F 1
11 O01/PRP/2024  District ECNOUS - iminalization oo orma
Community, . ) rejected criminal law
Court . in land conflict
Sikka
Tais Serawai Sentenced to
Tais District District Sermdang Thjcft of palm l—moth Coquntlona
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Out of 15 court decisions related to legal disputes involving indigenous communities
between 2015 and 2025, only around 27% applied a substantive or living law approach in their
legal reasoning. This approach was evident in rulings that considered the social context, the
living customary values (living law), and substantive justice, such as in the Supreme Court's
acquittal of Sorbatua Siallagan (Decision No. 4398 K/Pid.Sus-LH/2025), the judicial review of
the Presidential Regulation on Carbon Economic Value (Decision No. 61/P/HUM/2022), and
an environmental case at the Manado Administrative Court. Meanwhile, approximately 73% of
the decisions were still dominated by legalistic and formalistic approaches, emphasizing
procedural aspects, such as expiration of the filing period, the plaintiff's legal standing, and the
lack of formal administrative evidence. This dominant approach tends to overlook the social
and cultural realities of indigenous peoples, who often do not possess formal legal
documentation for their ancestral territories. These findings suggest that although the

recognition of indigenous communities has been affirmed in the Constitution and Constitutional
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Court rulings, in practice, customary law and living law values remain largely excluded from
mainstream judicial considerations in Indonesia.

Going forward, courts in Indonesia must develop a more progressive approach. To
achieve progressive justice, the judiciary needs to transform by focusing on three main pillars:
legal reasoning methodology, institutional capacity, and the creation of jurisprudence.
Methodologically, judges should adopt the in dubio pro natura principle and employ a
multidisciplinary approach (including anthropology and ecology) to recognize the living law of
indigenous customary communities, rather than relying solely on legalistic formalities.
Institutionally, there is a need for strong specialization of environmental and indigenous law
judges, as well as the integration of non-legal expert perspectives (amicus curiae) to enrich the
evidentiary process. Finally, the Supreme Court must establish new, responsive jurisprudence
that boldly prioritizes substantive justice over formal legality, thereby consistently protecting
the collective rights of indigenous peoples and environmental sustainability.

Criticism of legal formalism in the context of justice and morality is especially relevant
when analyzed through the perspectives of John Rawls and Gustav Radbruch. Legal formalism,
which rigidly applies legal rules without broader interpretive mechanisms, often ignores the
moral and social foundations of substantive justice. Although it promises consistency and
predictability, this approach can result in rulings that contradict human rights and broader social
interests.

Numerous scholars have criticized this rigid formalist method, advocating instead for
legal frameworks that integrate ethical dimensions. For example, John Rawls’ theory of justice
offers a more humane alternative, emphasizing principles that protect individual rights and
promote justice within social cooperation (Zeitlin 2021; Chung 2018).

In this case, Rawls’ notion of “justice as fairness” is highly pertinent. For Rawls, justice
goes beyond mere rule compliance, as it must reflect deep moral values and equitable treatment
for all. He proposes redistributing “primary goods” to reduce social inequality, an idea that
directly challenges the legal formalism often responsible for reinforcing structural injustice (de
Paranhos et al. 2018).

Rawls also introduces the “original position” and “veil of ignorance,” conceptual tools
that encourage individuals to design principles of justice without knowing their own social

status. Decisions derived from this position tend to be more impartial and fairer. This concept
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inherently critiques legal formalism by demonstrating how overemphasis on procedure can
obscure justice and equality (Richards 2020; Kedziora 2019).

Additionally, broader philosophical critiques emerge. Gustav Radbruch, for example,
presents a synthesis that links law, morality, and social justice. He argues that a strictly legalistic
approach may result in injustice when it fails to uphold moral principles. Badano’s work aligns
with this, showing that utilitarian logic in healthcare allocation can strip away individual rights,
similar to how legal formalism ignores the complex needs of real people (Badano 2017).

GaliSanka also reinforces this critique by asserting that justice cannot be evaluated purely
through narrow legal lenses, but must involve social relations and moral imperatives (GaliSanka
2019; Grey 2018). Hence, a truly just legal system should be holistic and rooted in humanistic
values, not merely in procedural compliance.

The ruling that rejected the Awyu community’s legal challenge against the palm oil
plantation permit clearly demonstrates a failure to integrate living law into the state legal
system. The court prioritized formalistic considerations—such as the statute of limitations—
over ecological conservation principles and the collective rights inherent in Awyu customary
law. The main impact is a serious threat to the cultural and ecological integrity of the Awyu,
who risk losing 36,000 hectares of vital peatland that serve as a source of livelihood, cultural
heritage, and carbon sequestration. This also underscores that the judicial system continues to
inherit colonial biases, failing to apply the principle of FPIC (Free, Prior, and Informed
Consent) and indirectly facilitating corporate expansion at the expense of indigenous peoples’
rights.

B. Living Law and Indigenous Peoples' Rights

In understanding the Awyu case through the lens of living law, as articulated by Eugen
Ehrlich and Satjipto Rahardjo, we are reminded that the law is not merely a collection of
statutory provisions. Law is, in essence, alive and evolving within society, i.e., in the social
norms, customs, and values applied in daily life (Fuchs 2020; Silipigni 2021).

Ehrlich’s concept of living law emphasizes that the law truly at work is the one embedded
in society, not necessarily the one codified by the state. His research in the multi-ethnic region
of Bukovina revealed that communities often follow their own rules or customs, even if these
things are not formally recognized by the state (Fuchs, 2020). This view aligns with Satjipto

Rahardjo’s belief that the law should serve social justice and be relevant to people's needs. In
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other words, good law must be sensitive to social realities and adaptable to the community’s

conditions.

Dialectical

Balances written law
Written Norm with social context Social Practice

©an)

Legalism Living Law

Focuses on statutes Emphasizes
and regulations community norms
and customs

Figure 1. The Relationship Between Legalism and Living Law

Figure 1 illustrates the relationship between two approaches to understanding law:
legalism and living law, as well as the dialectical position between them. On the left side,
legalism is represented as an approach that emphasizes written law, such as statutes and formal
regulations. This approach asserts that law is derived from objective legal norms and must be
enforced as written laws, without necessarily considering the social context. On the right side,
the concept of living law is presented, portraying law as a form of social practice that evolves
and develops within communities. This approach highlights the importance of norms, customs,
and traditions that, while often unwritten, carry binding power in social and moral terms.
Between these two approaches lies the dialectical position, which serves as a bridge balancing
normative legalism and contextual living law. The dialectical approach aims to harmonize
written law with the living values of society, so that the law is not only formally valid but also
just and socially relevant.

In the Awyu case, the authors observe how customary law and local lifeways frequently
clash with state law. A relevant example is the smoking ban in a temple in Denpasar: although
a formal regulation existed, deeply rooted social customs made enforcement difficult (Suarjana
et al. 2021). The same dynamic can be seen among the Awyu people, where national laws
cannot be effectively implemented when they contradict deeply-entrenched local values. This
is where state law can become “subordinate” to customary law that enjoys greater community

acceptance and legitimacy (Bombang, Haling, and Halim, 2019).
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Empirical studies show that law does not operate in a vacuum, it is always influenced by
prevailing social norms (Akter et al. 2021; Nadler 2017). People do not automatically obey laws
just because they are written in statutes; rather, they evaluate whether the law aligns with their
values and customs. If not, such laws are likely to be ignored, even if formally enacted (A and
Sunitha 2023; Skerletopoulos, Makris, and Khaliq 2020).

Therefore, in drafting and enforcing laws, the state must look beyond the statutory text.
It must listen to indigenous voices and understand their ways of life. Laws cannot simply be
imposed without regard to the living law within communities. If that happens, the result is often
rejection, injustice, and erosion of public trust in the legal system.

The Awyu community in Papua lives by a value system and norms that govern their Autan
adat (customary forests), spaces that are not only vital to their economy but also to their cultural
identity. However, when this local system intersects with the national legal framework,
imbalances and incompatibilities arise. For example, licensing processes for companies often
disregard the existence and rights of indigenous communities like the Awyu, leading to conflicts
and legal uncertainty. This occurs despite constitutional recognition of indigenous rights, such
as Article 18B(2) of the 1945 Constitution and Law No. 21 of 2001 on Special Autonomy for
Papua. While these legal instruments are designed to protect indigenous rights, including those
related to the environment and customary land, their implementation remains weak in both legal
practice and national economic policy (Yuliartini, Sudika Mangku, and Sari Adnyani 2021;
Hairan et al., 2024).

One critical element in this discourse is the ulayat right, which legally enables the Awyu
people to manage and protect their customary forests. In Indonesia’s agrarian law, ulayat rights
are recognized as communal rights held by indigenous peoples over their territory, as long as
the community continues to exist and uphold its traditions (Poesoko, Rato, and Prabu Rumiartha
2019). However, in practice, such recognition faces structural obstacles. Deeply-rooted local
wisdom and customary systems are often sidelined by commercial interests. For example, in
the context of plantation law, regulations and practices often favor corporations over indigenous
land claims (Dewi et al. 2023; Hairan et al., 2024). This contradicts the spirit of social and
environmental justice enshrined in the 1945 Constitution, particularly its mandate that natural
resources must be managed for the greatest benefit of the people, including that of indigenous

communities (Frima Sumbara 2023; Br Nababan et al. 2024).
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The state’s failure to fully integrate indigenous rights into licensing systems underscores
a legal protection gap for the Awyu community. Ideally, legal pluralism should allow state law
and customary law to coexist and complement each other. In practice, however, this vision is
far from reality. The relationship between customary legal systems and statutory law reveals
the need for stronger mechanisms to ensure indigenous rights are not excluded from national
development agendas (Kharisma Pradana 2018; Bakri et al. 2023; Poesoko et al., 2019). The
biggest challenge is translating constitutional principles guaranteeing indigenous existence into
concrete policy that upholds their rights amid growing commercial pressure.

The failure to recognize living law reflects a deep divide between state and customary
legal systems, resulting in systemic injustice for indigenous peoples. Customary law, often
unwritten and grounded in local wisdom, represents evolving norms and values that shape the
everyday life of indigenous communities (Setiawan et al. 2024; Tongat et al. 2020). Due to its
dynamic and contextual nature, customary law should not be seen as a mere supplement, but
rather as an integral part of the formal legal system to achieve justice and inclusivity (The et al.
2022).

Various studies affirm that customary law encompasses not only legal rules but also a
cultural and social framework that underpins indigenous life (Aunuh 2024; Muntaha 2024).
Recognition of indigenous rights, such as ulayat, can strengthen legal protections for indigenous
communities (The et al., 2022). Nevertheless, in practice, customary law is often relegated to a
secondary role, rather than being treated as a co-equal legal authority. This view leads to
marginalization of indigenous peoples and their absence from legal processes (Diala 2021).

Integrating living law into the national legal system is also essential for preserving
cultural integrity and promoting equitable natural resource governance (Asteria et al. 2021). In
environmental management, recognition of customary legal practices not only bolsters
indigenous rights but also supports ecological conservation through local wisdom-based
approaches (Tran, Ban, and Bhattacharyya, 2020). On the contrary, when the state fails to
accommodate such local values, it inadvertently perpetuates colonial legacies that obstruct
indigenous self-determination and weaken their relationship with state law (Dawson and Suich
2025).

Bridging customary and state legal systems requires sensitivity to the historical and
ongoing injustices indigenous peoples face. The key challenge lies in harmonizing the

flexibility and richness of customary values with the rigidity of written laws. This is where the
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voices of indigenous peoples must be amplified in national legal discourse (Siregar 2018;
Kridasakti, Majid, and Yuningsih 2022). The legal imbalance is evident in many social impact
assessments, which frequently overlook indigenous institutions. As a result, their essential role
in resource and environmental governance remains inadequately acknowledged (Dawson and
Suich, 2025).

C. Critical Analysis of the Supreme Court's Legal Reasoning

The Supreme Court's decision to dismiss the lawsuit on formalistic grounds reflects a
broader trend within the legal system, where proceduralism may reinforce exclusionary
practices and further marginalize vulnerable groups, particularly indigenous communities. By
prioritizing compliance with legal procedures over substantive issues, the court bypasses
critical discussions about environmental impacts and the participatory rights of indigenous
peoples in the licensing process. Such a rigid legal approach often obstructs meaningful
engagement with the lived experiences of indigenous communities who are most affected by
environmental degradation caused by industrial activities.

Numerous studies indicate that indigenous ecological heritage rights are severely
threatened when their traditional knowledge is disregarded in favor of state-centric or corporate
environmental management approaches (Datta and Marion 2021). For example, the imposition
of external management frameworks often exacerbates ecological harm and deepens
inequalities experienced by indigenous peoples (Mei 2023). These challenges are compounded
by a legal framework that fails to substantively integrate indigenous rights into environmental
impact assessments and decision-making. The exclusion of indigenous voices from decisions
regarding their ancestral territories highlights weak implementation of international obligations
regarding their participatory rights (Mei 2023; Nur, Al-Fatih, and Intania 2024).

Environmental degradation also directly affects indigenous food sovereignty and health,
as industrial pollution and land-use changes hinder traditional practices and limit access to
natural resources (Liddell, Kington, and McKinley 2022). This is particularly relevant in large-
scale development projects, where despite international recognition of the need to include
Indigenous perspectives in environmental assessments, implementation remains inadequate
(Arsenault et al. 2019; Grote 2022). The absence of indigenous voices not only results in
environmental injustice but perpetuates systemic exclusion and cultural marginalization.

Environmental justice principles demand a reassessment of decision-making frameworks

to affirmatively recognize and integrate indigenous rights (Gimenez 2022; Pereira 2021).
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Successful examples of indigenous-led environmental governance demonstrate the potential for
empowering communities through collaborative management approaches (Reed et al. 2020;
Buell et al. 2020). These models emphasize co-learning and participatory strategies capable of
dismantling the formalistic barriers within legal systems (Gimenez 2022). The integration of
indigenous knowledge into environmental processes not only enhances ecological stewardship
but also preserves cultural heritage, proving that meaningful inclusion improves environmental
outcomes while upholding indigenous sovereignty (Arsenault et al. 2019; Nesterova 2020).

From the perspective of substantive justice theory, this decision fails to ensure fairness in
both legal procedures and equitable outcomes for all stakeholders involved. Justice, in legal
contexts, comprises procedural and substantive dimensions (Foran 2019). Procedural justice
demands that legal processes must be fair and provide affected parties with adequate
representation and decision-making capacity. Substantive justice seeks outcomes that align with
fair and equitable norms. In environmental licensing, such justice is crucial, as decisions often
affect not only current stakeholders but future generations and ecological health.

Intergenerational justice principles emphasize the ethical responsibility of the present
generation to protect the resources and opportunities of future generations (Teodoro et al. 2022;
Zhang 2018). This complexity is evident in regions under environmental stress, where short-
term benefits for some can lead to long-term ecological harm for many (Kyllonen 2022;
Sanklecha 2017). Legal and ethical frameworks must therefore address these future-facing
concerns to ensure justice for unborn generations and alignment with ecological justice
principles (Wienhues 2020).

Furthermore, the dissenting opinion in this case opens a critical space to reconsider
indigenous rights and ecological impacts of state policies. It reflects a broader and more
inclusive understanding of justice that includes voices that are historically marginalized in
mainstream legal discourse (Sangren 2022; Wienhues 2020). Indigenous peoples possess in-
depth local ecological knowledge and play a key role in maintaining environmental balance.
Their integration into legal and policy-making processes not only enhances human rights
protection but also advances ecological justice (Jiang, Wang, and Du 2023).

Failing to account for these factors in judicial decisions risks undermining the essence of
ecological justice-a framework aimed at identifying and addressing harms to both the
environment and the communities reliant upon it (Mazor 2022; Simild and Wallén 2023).

Ignoring the intersection of ecological and social concerns exacerbates existing inequalities and
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threatens sustainable justice for future generations and vulnerable communities (Makhmari et
al. 2024). Therefore, the legal system must evolve to embrace a more holistic justice paradigm,
ensuring truly equitable rulings.

The ongoing debate between positivist legal theory and progressive legal thought reflects
a fundamental difference in perspectives on the role of the judiciary within the social structure,
particularly in the context of Indonesia, as noted by Satjipto Rahardjo (1991). Proponents of
positivist law, such as Jiménez, argue that a clear and structured understanding of law aligns
with democratic principles, because it allows for rational disagreement and prioritizes the
principle of majority rule (Jiménez, 2023). This view emphasizes the importance of statutes and
regulations as binding guidelines without necessarily considering moral or ethical dimensions
(Disantara, 2021). However, Rahardjo challenges this perspective, as cited by Tan and Sugiono,
asserting that law should not merely remain as a collection of rules but must serve as a tool for
social change that reflects the needs and realities of the society it serves (Tan & Sudirman,
2020).

If legal positivism positions law as an objective framework to maintain order and facilitate
governance, progressive legal theory views law as a reflection of societal ideals and a means to
promote social transformation. This perspective critiques legal systems that rely too heavily on
rigid, outdated doctrines no longer relevant to contemporary social dynamics (Noor et al.,
2021). It highlights one of positivism’s main weaknesses: its inability to adjust the legal
structure to the dynamic and evolving realities of society (Manalu et al., 2023).

The limitation of a legal approach that relies solely on textual interpretation without
considering social context lies in its narrow vision of law as merely a technical instrument,
rather than as a tool for social engineering that requires reform to better reflect the collective
aspirations of society (Soemanto, 2018). In contrast, the positivist approach tends to overlook
the complexities of society in the law-making process, marginalizing the lived experiences of
citizens (Kaharuddin, 2023). As a result, law enforcement becomes ineffective, because it fails
to take the social realities in which the law operates into account (Roseffendi, 2018).

A sociological approach views the law not merely as a set of norms but as a living
instrument that must be responsive to societal needs (Kaharuddin, 2023). Legal protection must
continually evolve to safeguard not only rights derived from legal texts but also those essential
to human dignity and social progress (Jaya et al., 2023; Juhana et al., 2024). Therefore, a more

inclusive and flexible judicial approach is required—one that opens space for community
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participation and considers social realities in legal processes—so that law becomes more
empathetic and effective in addressing contemporary challenges.

The Supreme Court's decision in the Awyu customary forest dispute exemplifies the
tension between formal legal procedures and efforts to uphold substantive justice, particularly
for indigenous communities. The case highlights how dominance of legal-formalist approaches
can neglect core values of social, ecological, and cultural justice embodied in customary law.
Indigenous communities like the Awyu possess historically and socially entrenched legal
systems and governance models.

This reality underscores the Indonesian judiciary's ongoing struggle to operationalize
constitutional principles, such as the recognition of indigenous peoples in Article 18B of the
1945 Constitution. Courts often prioritize procedural certainty over protecting vulnerable
groups. This is further exacerbated by the insufficient application of legal pluralism, where
customary law should be treated as a coequal component of judicial reasoning.

Moving forward, courts must broaden their interpretative space through integrative
approaches that incorporate customary law perspectives, ecological justice, and principles of
sustainable coexistence. Such an approach will not only strengthen the legitimacy of customary
law but also contribute to environmental protection and social stability. Recognition of
customary law should extend beyond formal legality to embrace indigenous ways of life, local
knowledge, and the right to sustainable community existence. Therefore, reforming the judicial
paradigm is imperative to ensure justice is truly accessible to all, including indigenous peoples

who were historically marginalized by the national legal system.

CONCLUSION

The conclusion of this analysis highlights the dominance of rigid formal legality in the
practice of the Indonesian judiciary, reaching its peak in the Supreme Court Decision No. 458
K/TUN/LH/2024 and the Manado Administrative High Court Decision No.
92/B/LH/2023/PT. TUN.MDO in the case of the Awyu customary community. These rulings
disregarded the substance of justice by relying on procedural expiration, thereby creating
judicial barriers and systematically marginalizing the rights of indigenous customary
communities.

This pattern reflects a systemic failure to integrate living law while perpetuating colonial
biases by ignoring the principles of FPIC (Free, Prior, and Informed Consent) and the local
wisdom of customary communities, with serious consequences for ecological and
intergenerational justice. In line with Satjipto Rahardjo’s critique, this research’s
recommendation to the Indonesian judiciary is to reconstruct its paradigm toward a more
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progressive approach. Such a transformation is necessary to balance legality with substantive
justice. It must recognize living laws and develop new jurisprudence that produce inclusive,
sustainable decisions that protect the rights of customary communities and the environment.
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